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The Purpose of Tests Is to Exclude the Unfit 


In this number considerable space is devoted to the matter of legal education 
and admission requirements. Recent progress toward a high ideal justifies this 
consideration. One is tempted to say that the bar, in the last analysis, is the 
fundamental factor in administering justice. Unofficially every lawyer admin- 
isters justice in his own office by his interpretation of the law and his advice to 
clients. If the bar in any state is learned and conscientious there is a strong 
probability that the bench will be ably manned, even though defective methods 
of selection prevail. But where the bar is honeyeombed with half-trained mem- 
bers who resort to the thousand and one tricks for advancing their personal 
interests the work of the best judges is largely nullified. 

Admitting the above conclusion it has been a common thing for idealists to 
regard the regeneration of the American bar as being, in many states, almost 
hopeless, for few men indulge a hope that gives no promise of fruition during 
their lives. That is why it is timely to observe the trend upward in respect 
to the matter of admission to practice law. Five years ago the American Bar 
Association, after thirty years of agitation, declared for adequate general and 
technical learning for applicants. When this agitation began any male could 
be admitted to practice in most states upon learning a few of the catchwords 
of the law providing he had not incurred general obloquy in his community. 

Then in the nineties and in the succeeding decade every state provided for 
central examining boards. Probably the boards were too lenient for a long time, 
but at least they were free from local and personal pressure and gradually they 
acquired a technique of examining and brought about a virtual revolution 
which had become sorely needed. And probably this pioneering was the fruit 
of the agitation in the American Bar Association for higher educational 
standards. 

It should hardly be necessary to say that even when and where the admis- 
sion system was most loose and pernicious there were many men admitted who 
met every requirement or were competent to acquire every qualification for a 
high standing at the bar. Rules are not made for the exceptionally able ap- 
plicants, who readily meet any reasonable tests. They exist for the sole pur- 
pose of excluding those who are unable to meet them. Without rules for the 
exclusion of the unfit there can be no real bar—only an irresponsible class of 
practitioners, the lower stratum of which cannot be disciplined by the courts 
or by the better clement, as is seen today in a number of the larger cities. 
Ilence the importance of the rules and their administration. 





The survey of present conditions in this number gives high encouragement. 
The American Bar Association standards will never be substantially modified. 
There are enough law schools already conforming to the standards and others 
will follow. As one state after another raises its requirements to the national 
standard there will be general appreciation of the fact that the bar is a pro- 
fession that the ambitious young man can enter with assurance that he will 
not lower his social standing by his associations. With the multiplication in our 
times of professions and callings requiring prolonged study the bar has suffered 
grievously in that it offered a haven for those who were unwilling or unfit to 
undergo the preparation required by competing vocations. 

The fear that the time and money involved in obtaining a thorough eduea- 
tion may result in a plutocratic bar may be dismissed when it is recalled that 
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the rich man’s son who cares to qualify by five years of academic training is a 
rare exception. Such envied scions realize that it is easier to hire lawyers 
than to master the law. Of course, the inheritance of wealth does not neces- 
sarily imply antisogial instincts. Edgar Lee Masters has well said: ‘‘ Beware 
of the man who comes up from one suspender.’’ The hardest taskmasters our 
society has known have come mainly from the strong-willed and ambitious who 
were stimulated to greed by their early necessities. They are hard because 
they cannot understand why every other person of humble origin cannot fight 
the battle as well as they. 


The fact is conspicuous that in the states which have taken the lead in con- 
forming substantially to the standard requirements the advance has been made 
through the rule-making power of the highest courts. The courts are more 
jealous of the reputation of the bar, more conscious of shortcomings, than the 
legislatures. There are yet states that permit applicants who have not had 
the equivalent of a high school edueation to take bar examinations. Of course, 
many such uneducated applicants pass the bar examinations and, of course, 
some make good. But these latter few would be the first beneficiaries of a 
higher requirement. They, as well as the clients of those who can never acquire 
real proficiency in the law, are the victims of a foolish and dangerous policy. 
Many of these legislatures are obdurate. But this will not always be the case. 
Success in a few states will inspire renewed effort in the others. The disposition 
of legislatures to follow leaders, apparently a very powerful force, will be 
invoked. 

Every improvement in the personnel of the bar makes easier its integration 
as a responsible official group. Indeed, were it not for the miscellaneous and 
casual make-up of the bar in the past this integration, so much needed, would 
have been achieved long ago. In the few places where statutory bar organiza- 
tion is strongly opposed, notably New York, the opposition is based on the 
belief that many have been admitted to practice who should have been excluded. 
For the present hopeful outlook we are indebted to the pioneers of thirty years 
ago who made it possible by inaugurating real tests for admission. Each for- 
ward step makes the next easier. The adoption of higher requirements will 
doubtless be furthered by bar organization, and bar integration will naturally 
benefit from higher requirements. 


Getting the Right Kind of Judges 


In the foregoing comment we have spoken about the importance of a 
lawyer’s training. It is apparent that limiting the practice of law to applicants 
possessing the intelligence and the tenacity exemplified in five years of study, 
and serutinized as to character under methods recently inaugurated, is one of 
the fundamental steps toward raising the judicial standard. Not only will 
there be fewer lawyers unfit for the bench for whom a blundering electorate 
may express a liking, but such a bar as we desire and have reason to expect 
will exert a powerful influence on any and all modes of selection. It has been 
apparent for a good many years that the election system, especially in large 
cities and where nominations are made at a primary election, tends strongly to 
exclude from public service much of the best material for the bench. It has 
been apparent that even the better class of voters sorely need guidance in 
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voting and that this guidance can come only from the organized bar. In a 
number of cities and states organization has gone far enough to permit of 
efforts on the part of the bar to fulfil this duty. We are admittedly only in 
the beginning of this movement, but it foreshadows great accomplishment and 
there appears to be no other way to further the choice of deserving lawyers who 
may be induced, through encouragement of the bar association, to undergo the 
rigors of candidacy. 

It is interesting then to learn that the Conference of Bar Association 
Delegates has already devoted two years to consideration of the subject. Its 
committee chairman, Judge Irvin V. Barth, of St. Louis, is now encouraging 
the creation in all state and all strong local associations of committees on judi- 
cial selection, the object of which will be to further the movement for advising 
voters with respect to candidates. In half a dozen large cities experience has been 
had and this experience is being added to every year. It seems not too optimistic 
to believe that the time is not distant when it will be a common thing for voters 
to elect as judges candidates who are recommended by bar associations. It will 
he merely the acceptance of aid which is generally sought. Of course, this all 
implies faithful and responsible action by associations which are strong enough 
ii membership and in morale to avoid all partisan and personal entanglements. 


The Conference of Bar Association Delegates, a section of the American 
Bar Association, is a liaison body between that Association and all the other bar 
associations of the country. Created by President Elihu Root in 1916 the Con- 
ference was for three or four years mainly a forum for the expression of ideas. 
Next came efforts to give those ideas force by presenting them to constituent 
associations in the form of resolutions, which, having been approved by the 
American Bar Association, went out as expressions of the will and judgment 
of that great body. In the last two or three years the Conference has reached 
a third stage, that of urging state and local associations to take steps to carry 
into effect the measures adopted by it. This stage gives great evidence of 
effectiveness and serves to link up the national association with all the others 
in a working unity. The weakness of the American Bar Association ever since 
it concerned itself with conerete problems has been its inability to be present 
and exert foree in state legislatures. Even in the field of uniform state laws 
suecess has been most conspicuous in states in which the bar associations 
created special committees on the subject. 


The American Bar Association has been for many years committed to the 
principle of restoring to the courts the power to make and alter rules of 
procedure. The closely related matter of vesting in a council of judges the 
administrative powers which courts so sadly lack has recently been discussed 
in the sessions of both American Bar Association and the Conference of Bar 
Association Delegates. The Association many years ago adopted as a principle 
the idea that all the courts of a state should be deemed to constitute a single 
ereat court of justice, the various tribunals being divisions of an essentially 
unified system. So approval of the judicial council idea at this time comes 
merely as a reaffirmation and a pointing to the practical way to unify courts. 
At the Denver meetings the judicial council plan was presented by Robert G. 
Dodge, one of the practitioner members of the Massachusetts Judicial Council, 
and the rule-making pewer by Prof. Edson R. Sunderland and Dean Roscoe 
Pound. The addresses of these speakers constitute valuable contributions to the 
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literature of the subject, and will be published in an early number of the 
JOURNAL. 


Legal Aid Adequately Explained 


Every year sees a healthy growth of interest and activity in the legal aid 
field. Beginning in the largest cities the movement has taken root in many 
others and is likely to extend eventually to every town large enough to present 
the problem of poor persons, ignorant persons and defective persons who must 
at times have sound legal advice and cannot pay a lawyer’s fee. That the work 
is a responsibility of the legal profession is coming to be accepted, but it is 
likely that the plan will most widely prevail which permits the lawyers to pay 
the expenses and other social agents to administer the trust. In Chicago mem- 
bers of the Chicago Bar Association contribute to the support of the Legal Aid 
Bureau of the United Charities to the extent of $15,000 a year, as individuals. 
Another invaluable source of support comes from Northwestern School of Law, 
the students of which are required, before graduation, to take a course in legal 
aid work, under supervision of a faculty member who is also one of the leading 
practitioners of the city. A good deal of the work in the courts is entrusted 
to the students, under guidance, and this assists the regular professional staff 
of the Bureau as well as familiarizing the students with the groundwork of 
practice. 

The principle reason for referring to the subject at this time is to say that 
there are two publications in the field of legal aid work this year which should 
be accessible to all who are interested in the subject, however remotely. Bulletin 
No. 398, Bureau of Labor Statistics, contains a great deal of informative matter 
evrouped under the general title of Growth of Legal Aid Work in the United 
States. The preface is by Chief Justice Taft, whose kindly interest over a 
number of years has furthered the movement, and the text by Reginald Heber 
Smith, author of the first important book on the subject, entitled Justice for the 
Poor, and John S. Bradway, secretary of the National Association of Legal 
Aid Organizations. Especially to pioneer organizers this work will be of value. 

Twenty-seven authors contributed to the other new volume, which is the 
March, 1926, number of the Annals of the American Academy of Political and 
Social Science. A wide range of topics is considered. The names of John H. 
Wigmore, Justin Miller, Walton J. Wood, John MacArthur Maguire, John 
Alan Hamilton, William R. Vance and other writers insure authoritative treat- 
ment. Again Chief Justice Taft has written the preface. This book is obtain- 
able at the office of the Academy, 39th Street and Woodland Avenue, Phila- 
delphia. 











Death of Edward J. McDermott 


One of the staunch supporters of bet- 
ter government and better judicial ad- 
ministration for many years was °Ed- 
ward J. McDermott, of Louisville, who 
died early in May. Mr. MeDermott 
won a high position at the Kentucky 
bar and held offices of importance. As 
a member of the constitutional conven- 
tion and of the Louisville charter com- 


mission he rendered service of a high . 


order which was especially within his 
talents and training. He was one of 
the organizers of the American Insti- 
tute of Criminal Law and Criminology 
and a member of the American Judica- 
ture Society from its beginning. His 
earnest work for the publie and _ his 
pleasing personality won a great deal of 
admiration and make his loss more 
keenly felt. 

















Technique of Judicial Appointment 


Michigan Law Review Author Discusses Modes of Selecting 
Judges and Makes Original Suggestion Concerning 
Power of Confirmation 


sv Harold J. Laski 


Under the caption ‘‘Technique of 
Judicial Appointment’’ the Michigan 
Law Review for April, 1926 (Vol. 
XXIV, No. 6), presents a_ valuable 
article by Prof. Harold J. Laski, once 
of Harvard University and now of the 
London School of Economies and Po- 
litical Science, from which we quote 
liberally. His proposal concerning a 
hetter method for confirming appoint- 
ments to the United States courts makes 
a strong appeal. Some check upon 
executive authority is admittedly neces- 
sary, but the one provided in our con- 
stitution leaves a great deal to be de- 
While it presumes that the 
Senate will provide the needed check, 
the fact is that the Senate as such vir- 
tually never acts, but merely aequiesces. 
Should it function as a body it would 
probably be as unwholesome in results 
as it was in the ease of Mr. Justice 
Brandeis. 


sired. 


sut the fact is that the Senate fune- 
tions in a way not foreseen or intended. 
Having drifted into the situation which 
confers upon a single senator virtually 
all the power of the entire Senate, the 
real interference with presidential free- 
dom comes from the senators, or one of 
them, representing the state in which 
the proposed appointee resides. The 
extent to which this check actuates is, 
of course, beyond any estimate. It 
served, on the most narrow partisan 
grounds, to deprive the United States 
Supreme Court of the services of John 
B. Winslow, who was kept on the Wis- 
consin Supreme Court for thirty years, 
a Democratic judge in a Republican 
state, and who outranked in judicial 
ability every other Supreme Court jus- 
tice in the several states. A president 
would have appointed Mr. Justice 
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Winslow, according to a ereditable re- 
port, but for the opposition of Wis- 
consin’s Republican senators. 

So the situation is that United States 
judges are appointed by the president 
subject. to the approval of this or that 
senator. A great deal of the justified 
opposition to the system derives from 
this fact, which was not contemplated 
by the constitution. The following ex- 
tracts from Professor Laski’s article 
deserve thoughtful reading: 

Significance of Judicial Office 

It is difficult to overestimate the sig- 
nificance of the judiciary in the modern 
state. The work of the executive has 
hecome so vast, the powers delegated to 
it by the legislature are so wide, that 
judges are, perhaps more than at any 
previous time, the real safeguard of per- 
sonal liberty. It is only necessary to 
recall cases like Coppage v. Kansas,’ or 
v. Halliday,? to realize how nearly 
judicial activity goes to the very heart 
of freedom. That. of course, even 
more the case when, as with America, 
the constitution of the state is written, 
and the judges are its appointed in- 
terpreters. For they are then, inevi- 
tably, the masters of the constitution. 
Few written constitutions are easy to 
amend; and the ambit of legislative 
policy is not seldom defined by the 
knowledge of judicial decision. The 
fact that a court may regard a’‘minimum 
wage law as a denial of freedom of con- 
tract,® the belief that it looks upon the 
secondary boycott as a combination in 
restraint of trade,’ may well be decisive 
of what acts a legislature will place 
upon the statute book. 


is, 


1236 U. S. 1. 
211917] A. C. 226. 
%Adkins v. Children’s Hospital, 261 U. S. 


525 
‘Duplex Printing Co. v. Deering, 254 U. 


$. 443. 
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Obviously, therefore, the method by 
which judges are appointed, the kind 
of men, further, it is customary to 
choose, these questions become a matter 
of the first importance. The tasks en- 
trusted to them are not the less delicate 
and fundamental because they are 
rarely dramatic. If their business is, at 
first appearance, merely the resolution 
of complaint, the nature of such com- 
plaint may, in fact, determine the qual- 
ity of civie life. Too little attention 
has been paid in political science to the 
problems to which their functions give 
rise. Here I propose to discuss only in 
general the various ways in which they 
may be chosen; and to illustrate one of 
those ways by an analysis of certain 
phases of the English system. 

There are three general methods by 
which a judge may be chosen. His 
appointment may be hereditary, as in 
the France of the ancien regime; he 
may be selected by a person or persons 
competent for that purpose; or he may 
be elected by a direct popular or legis- 
lative vote. No one now urges that the 
first method has any validity. It did, 
undoubtedly, produce remarkable men 
in a few instances; but the memoirs of 
the seventeenth and eighteenth centuries 
make it clear that, in general, it was the 
nurse of corruption and incompetence. 
Since, moreover, the thesis upon which 
Western civilization is  inereasingly 
built is a denial of hereditary right, it 
is not worth while to examine this form 
in any detail. 

The method of election by direct or 
legislative vote is more popular and 
needs much more careful examination. 
In the United States, thirty-eight of the 
constituent states elect their judges by 
a direct popular vote; in four others 
they are elected by the legislature. The 
term of election varies enormously; in 
Vermont it is for so short a period as 
two years, while the judges of the high- 
est court in New York hold office for 
fourteen, and those in Pennsylvania for 
twenty-one years. In Switzerland, the 
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Federal Legislature elects the judges of 
the Federal Court; in the Cantons, they 
are chosen by the Cantonal council. In 
all other countries of primary signifi- 
cance, executive nomination, with or 
without legislative consent, seems the 
general rule. 

What is to be said for the elective 
method? First, let it be noted that in 
at least three American states, it is 
usual to be satisfied with the results of 
the system; in others, the degree both 
of professional and lay dissatisfaction 
varies enormously, New York, Minne- 
sota, Missouri and Pennsylvana’ being, 
it appears, the states in which least eriti- 
cism has been aroused. In Switzerland, 
all competent authorities are agreed that 
the system works well ; but.here it should 
be remarked that the very limited juris- 
diction of the Federal Court hardly 
makes it a likely subject of heated con- 
troversy. 

Election of Judges Condemned 

For the election of judges by popular 
vote there is nothing to be said. Insofar 
as. its underlying assumption is the belief 
that the people should choose those by 
whom they are to be governed, it omits 
to note the vital fact that the qualifiea- 
tions for judicial office are not such as 
an undifferentiated public can properly 
assess. The constitutional qualifications, 
of age, citizenship, good character and 
the rest, have little meaning. Knowl- 
edge of the law, the balanced mind, 
the ability to brush aside inessentials 
and drive to the heart of a case, that a 
eandidate will possess these qualities 
can, at best, be known only to a few. 
The people do not, in faet, choose their 
judges. They decide between the can- 
didates of opposing parties, and, with 
rare exceptions, they merely vote for the 
color they happen to prefer. It need 
not be denied that, under this system, 
extraordinarily eminent men have been 
chosen; it is only necessary to think of 
a man like Mr. Justice Cardozo to see 
that this may be the case. But it is 


‘Cf. Hall, in Journal of Amerian Judic. Soc. III, 


37-52; Hand, Acad. Pol. Sci. Proe. Ill, 130. 
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equally obvious that extraordinarily 
incompetent people, without any sort 
or pretensions to their function, can 
likewise be selected. This is, in fact, 
one of those cases in which a judgment 
by the public neither does nor can imply 
the existence of a publie opinion. For 
we are here in a realm where the publie, 
in any meaning sense of the word, is 
what Mr. Lippmann has 
‘alled a phantom.® 

Nor does the difficulty end with the 
fact. of choice. The system introduces 
the need of habits which ought consist- 
ently to be absent from the judicial 
mind. There have been judges who, 
while on the bench, have looked to execu- 
tive office when their judicial term is 
over. There have been judges, in North 
Dakota for example, who have sought 
to win favor from their electorate by 
the issue of weekly manifestoes on the 
business of the court. There have been 
judges, as the trials under some of the 
‘*free speech’? cases have shown, who 
have used their office to announce 
their possession of views unrelated to 
the issues before them. The method 
of election, if it is for a short term, 
means insecurity of tenure; and that 
position is fatal to a proper judicial 
habit of mind. It does not matter 
whether the power that can dismiss a 
judge be a sovereign one, like James I, 
or a sovereign many, like the modern 
democracy. The mere fact that to be 
on the Bench is, at least ultimately, to 
be in polities brings into play every fae- 
tor which is ruinous to judicial inde- 
pendence. And, since judicial independ- 
ence is the first requisite of judicial 
purity, it is the primary consideration 
to be satisfied in the making of selective 
criteria. 


admirably 


Little of this, it may be noted, would 
be remedied if the nomination of can- 
didates for popular choice were made 
honpartisan in character. For many 
lawyers of eminence, particularly in 
equity work, simply do not come before 


°W. Lippmann, The Phantom Public (1925). 
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the public at all, and would conse- 
quently be defeated because they were 
unknown; while others would be chosen 
either because a party was surreptitious- 
ly behind them, or because they were 
connected with some great interest, a 
business corporation for example, which 
knew how to exert its influence at the 
proper time. To the average voter, 
moreover, the great lawyer largely 
means the successful criminal lawyer; 
and while it is not a universal truth, 
the experience of England seems to sug- 
gest that the successful criminal lawyer 
very rarely makes a distinguished judge. 
From whatever point of view, in facet, 
the method of popular choice be regard- 
ed, even its occasional successes do: not 
evade the essential fact that it is en- 
trusting to the ignorant a task of the 
greatest delicacy and difficulty. 
Election by the legislature is not open 
to the same objections; but it is still, I 
think, an undesirable method of choice. 
For, in the first place, the number of 
members in any legislature who are 
competent to choose is very small, and 
most will be swayed by exactly the same 
political considerations as the popular 
voter outside. If we consider what hap- 
pens in a legislature that exercises this 
power, it becomes clear that the process 
is an undesirable one. If there is ex- 
ecutive nomination, the name, as a rule, 
must spring from the party that is in a 
majority. If there is legislative nom- 
ination, the eligibility of members of 
the assembly produces an atmosphere 
in which a proper choice can hardly be 
made. Even if members of the as- 
sembly were, by a_ self-denying ordi- 
nance, excluded from the field of choice, 
the process of election would, to a sensi- 
tive person, be an intolerable one. If 
the voting were open, as all legislative 
voting should be open, it is hardly fair 
to the elector to announce his preference 
in a matter where personalities play so 
large a part. If it is secret, it opens 
the gates to illegitimate influence, to 
wire-pulling, and the use of political 
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prestige in a fashion that would prob- 
ably result in the choice not of the best, 
but of the most ‘‘available’’ candidate. 
I would, indeed, go even further than 
this and suggest that the Senate’s con- 
firmation of presidential appointments 
is not a desirable system. The fight 
against the nomination of Mr. Justice 
Brandeis in 1916 was clear proof that, 
onee a political assembly becomes in- 
volved in the system of choice, factors 
will enter in of a kind entirely unre- 
lated to the necessary qualifications. 
And when that is set against the fact 
that the Senate has again and again con- 
firmed the appointment of men about 
whom either nothing at all was known, 
or against whom everything, could be 
said, it may be doubted whether its 
power to check presidential error is as 
valuable as general belief would seem 
to suggest. 
A Check on Executive Power 

I believe, therefore, that the nomina- 
tion of the judges by the executive is 
the only feasible system of appointment. 
But it is clearly undesirable to leave it 
in the hands of the unfettered discretion 
of any executive politician to make a 
choice so momentous as this. Personal 
friendship and political eminence would 
exert far too great an influence upon 
him. . 

From all this, I would venture to 
draw two conclusions, one of which is 
directly germane to the technique of 
appointment; the other, while so rele- 
vant only indirectly, has, I believe, an 
ultimate bearing upon it of grave im- 
port. It is dubious, on the facts an- 
alysed above, whether the uncontrolled 
discretion of the executive in choosing 
judges is desirable ; it seems to leave too 
great play to political influence. There 
ought, therefore, to be some advisory 
body whom the executive would consult 
about appointments. That body should 
not be a committee of the legislature, 
since the latter would tend, in the very 
nature of things, to be composed mainly 
of lawyer members. In England, at 
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least, it would be difficult to make up 
such a body from members of the bar, 
since this is not organized with a view 
to work of this kind. The best body, I 
believe, would be a committee of the 
judges selected by themselves for some 
such term as three or five years. It 
would necessarily be a small committee, 
limited, at the outside, to seven mem- 
bers; and it would probably be neces- 
sary to make the Lord Chief Justice, 
the Master of the Rolls, and the Presi- 
dent of the Probate, Divorce and <Ad- 
miralty Divisions, er officio members of 
it. The responsibility of appointment 
would still rest with the Lord Chancel- 
lor, or the Prime Minister, according to 
the post to be filled; but at least we 
should be certain of a thorough assess- 
ment of claims before an appointment 
was made by men thoroughly competent 
to assess those claims. We should there- 
by make choice on purely political 
grounds a matter of grave difficulty. 
The Lord Chaneellor, doubtless, would 
still bring forward names of men whom 
it was desired to reward for political 
services. But the danger of their selec- 
tion on non-legal grounds would be far 
smaller if it was known, @ priori, that 
any suggested persons would be thor- 
oughly criticized by a_ representative 
committee of legal experts. 

It would be possible, I think, to adapt 
such a scheme to American conditions 
without much difficulty. In the case of 
federal judges, the President would con- 
fer with a committee composed of the 
Chief Justice of the Supreme Court, 
and, say, five other judges chosen by 
the federal bench, of whom three would 
be judges of the Supreme Court, and 
the others representative of the circuit 
and district court judges respectively. 
To them might. be added, as representa- 
tives of the Bar, the Attorney-General 
and the President of the American Bar 
Association. It is not, I suppose, pos- 
sible to abolish the right of the Senate 
to confirm. But a 
which came to the 


recommendation 
such 


Senate with 
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authority would go far to make federal 
appointments to the Bench non-political 
in character and, I should expeet, 
rapidly reduce the power of the Senate 
to a mere form. I believe this to be a 
desirable end. For a committee of the 
legislature in which one party is in a 
majority is, where patronage is con- 
cerned, a most undesirable body to have 
any control over its exercise; and so 
large a body as the whole Senate is 
hound inevitably to lack the opportu- 
nity of informal diseussion upon which 
the proper character of appointments 
so largely depends. 

It would, moreover, be simple to ad- 
just such methods to the requirements 
of the states. The active power of nom- 
ination might be resident in the Gov- 
ernor; | have already given reasons why 
the power of appointment ought not to 
he left either to popular or to legislative 
choice. The Governor would be assisted 
by a committee of the judges of the 
state Supreme Court, together with the 
state Attorney-General and the Presi- 
dent of the State Bar Association. It 
would be necessary, of course, to trans- 
form all state judicial tenure into a per- 
manent tenure. The maxim that judges 
should hold office quam diu se bene 
gesserint is of the essence of their in- 
dependent position; and the danger that 
they might cling to their position too 
long could easily be met by a provision 
for compulsory retirement at seventy or 
seventy-five. At that age, on English 
experience, the average judge will have 
sat on the bench seventeen or twenty- 
two years; and, granted the exacting 
nature of judicial work properly per- 
formed, it is probable that, for all save 
the most exceptional cases, that is a long 
enough period of service. The heads of 
the permanent civil service in England 
retire, in general, at sixty; and, on this 
principle, the judge would be given at 
least a further ten years of office. 

System of Promotion 

IT am assuming, of course, that this 

advisory body is kere concerned with 
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first appointments; promotion, as in 
England to the Court of Appeal, or in 
America from district to cireuit courts, 
raises somewhat different considera- 
tions. If I am right in assuming that 
it is desirable to hold out the prospect 
of advancement in return for work well 
done, it would follow that it is desir- 
able to reserve the higher posts for men 
already on the bench. That would be 
effected by asking the advisory body, in 
these to submit to the proper 
authority a list of three names from 
whom he could select one. It is not 
difficult to devise safeguards against the 
danger that either undue influence or 
mere seniority would be the governing 
principle in advancement. To safe- 
guard against the first danger it could 
be provided that no judge should be 
promoted from a position he has not 
occupied for five years; and, similarly, 
to safeguard against the danger that 
excessive deference might be paid to 
seniority, it could be provided, further, 
that no judge should be promoted who 
is less than five Years from the age of 
retirement. 


*ases, 


I may perhaps illustrate the working 
of this system by some examples drawn 
from English experience. It would have 
prevented the appointment of Lord Car- 
son to the House of Lords; it would not 
have prevented the choice of Lord Sum- 
ner, or Lord Blanesburgh. It would not 
have interfered with the advancement 
of Blackburn or Bowen; it would have 
stopped the appointment of Rigby, L. J., 
Lord Russell and Lord Alverstone, di- 
rectly to the highest judicial positions. 
It would not have hindered the advanee- 
ment of men like Lord Parker or Lord 
Lindley; it would have asked from men 
like Jessel and Davey a period of judi- 
cial apprenticeship before their trans- 
ference, on grounds of ability, to ap- 
peal work. The problem of the dual 
judicial system in America could be met 
by providing that transference between 
the state Supreme Court and the fed- 
eral Supreme Court should be permit- 
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ted; but from inferior state tribunals 
transference should be made only to the 
federal cireuit and district courts. A 
foreigner may perhaps be permitted to 
observe here that on such a system there 
would be a real possibility of men like 
Learned Hand, Hough and Mack, J. J., 
reaching the Supreme Court for which 
their legal distinction makes them so 
eminently fitted. On the present sys- 
tem their merits seem inevitably - for- 
gotten by the appointing authority. 
Where transfer from a lower federal 
court does take place it seems as a rule 
to be on political or personal grounds. 
It is possible to recall an instance of 
such a choice where the judge promoted 
was explained to the outside public as 
‘‘the most gifted orator in the State of 
***’ That is, of course, a high merit; 
but it is not necessarily related to judi- 
cial fitness. 

One other analogous remark may per- 
haps here be made. It is, it may be 
suggested, vital to judicial independence 
that once a man has accepted a position 
on the Bench, a political career should 
be closed to him; or, if he choose to go 
into polities, that he should not return 
to the Bench. Six English judges in 
the nineteenth century accepted the 
Chaneellorship after a period of office 
on the Bench; others, right down to our 
own day, have been in the position of 
Lord Langdale who was offered, but re- 
fused that post. Since the Chancellor- 
ship is very partially a judicial office,’ 
it is as undesirable for it to be within 
the grasp of a judge as it was for Ellen- 
borough, while Chief Justice, to be a 
member of the Cabinet. Nor must it be 
forgotten that ex-Lords Chancellor re- 
main members of the Supreme Appel- 
late Tribunal. They gain, that is to say, 
all the advantages of being judges with- 
out being subject to the self-denying or- 
dinances which the latter are compelled 
to make. And it is not, perhaps, in this 
regard insignificant that the judicial 

7See the comments on his functions by Lord Hal- 


dane, himself an ex-Chancellor, in the Machinery of 
Government Committee’s Report (1918), p. 66 f. 
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members of the House of Lords, as with 
Lord Sumner and Lord Carson, have 
taken a direct part in ordinary political 
controversy. It is an infectious ex- 
ample; for in the present year a judge 
on assize, in his charge to the grand 
jury, suggested that an increase in 
crime was possibly due to communist 
propaganda. Certainly a judge of forty 
years ago would not, however eager his 
political convictions, have attributed a 
heavy criminal calendar to a growth in 
the liberal or conservative vote. If he 
had, he would have met with severe cen- 
sure from the House of Commons. 

What is here urged about the English 
judiciary applies not less truly to that 
of the United States. I do not doubt 
that Mr. Taft is an eminent and sue- 
cessful Chief Justice; but it would have 
been better for him to reach that posi- 
tion from the cireuit court rather than 
from the Presidency. Judges who fight 
for the Presidency and governorships of 
states, others who take part in political 
campaigns, cannot adequately have real- 
ized that, whatever is untrue in the 
doctrine of the separation of powers, 
this at least of truth it contains that the 
absolute independence of the judiciary 
from polities is essential to the main- 
tenance in it of a full and lasting con- 
fidence. 


To a very different range of questions 
the problem of judicial appointment 
also gives rise. It is practically impos- 
sible, outside the lowest categories of 
police-court work, to confide judicial 
authority to anyone who has not had a 
legal training. The judge may be as- 
sisted by non-legal assessors, as in the 
English Admiralty Court; and one 
hopes that in certain types of criminal 
cases, he will soon be assisted by medical 
assessors. But the trained legal mind 


is alone competent for the decisions of 
the problems which arise, and even 
more, for the statement of the grounds 
of decision to an inexpert body like a 
jury. It is, therefore, of importance for 
those interested in the judiciary to eon- 
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sider how the lawyer should best be 
trained for the end he is ultimately, if 
contingently to serve. 

Broad Training for Lawyer Needed 

Into the vast subject of legal eduea- 
tion I do not propose here to go. But 
there are certain hypotheses which arise 
from what has already been said that it 
is desirable to set down. In general, 
first of all, it is important that a legal 
training should not be purely legal in 
character. Any jurisprudence that is 
to work must be sociological in essence— 
as men like Montesquieu, Mr. Justice 
Holmes, and Eugen Ehrlich have in- 
sisted. It is therefore urgent not to sep- 
arate a body of legal teachers from their 
colleagues in economies and _ polities; 
and the courses followed by the student 
should inelude a thorough training in 
these sciences. For, otherwise, it will 
generally be inevitable that the lawyer 
will later accept the crude economies of 
the business community as the final 
word of economie science, which they 
are not; and he will further tend to be- 
lieve that the political institutions by 
which he is governed represent the final 
institutions of Utopia. It is important 
that he should be trained at an early 
age to scepticism in these matters. 
Otherwise, from the general habits of 
his professional career, he will be in- 
capable, when he reaches the Bench, of 
appreciating the novelties that will be 
urged upon him. The mere fact, for 
example, that Mr. Justice Brandeis’ his- 
torie brief in Miller v. Oregon*® should 
have been taken to mark an epoch in 
juristie science is evidence of how sep- 
arated law has been from kindred dis- 
ciplines of great importance to its wel- 
fare.® 


8208 U. S. 412. 
“Cf. my Grammar of Politics (1925), p. 574 f. 
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Secondly, it seems to me vital that 
schools of law should also be schools of 
law reform. Their teachers are not 
merely to explain what the judges say 
the law actually is; they must also in- 
sist, by constant reference to principle, 
what they themselves think the law 
ought to be. Certain American acad- 
emies of law, and notably Harvard, 
have in this respect a tradition which 
an Englishman can only envy; but it 
is well for the student of the Common 
Law to realize that the record of France 
and Germany is even more remarkable 
in this respect. At a time, for instance, 
when Professor Dicey was instructing 
Englishmen that they were free from 
the trammels of administrative law—at 
best a half-truth which ministered only 
to a dangerous complacency—French 
teachers and German teachers of law 
were purging their administrative sys- 
tems of what features a common lawyer 
might regard as dubious.'® And if it is 
the business of the law school to teach 
law reform, it is the business of the 
body which selects judges not to over- 
look the work of the law teachers in the 
work of choice. Harvard and Cam- 
bridge might have been poorer if Ames 
and J. C. Gray, Maitland and Sir Fred- 
erick Pollock, had been on the Bench; 
but it is difficult to doubt that the offi- 
cial legal tradition would have been in- 
comparably richer. The modern re- 
sponsa prudentum must penetrate be- 
yond a handful of scholars if they are 
to be effective agents in a process of 
control which works in narrower limits 
than geological time. 


“Cf. my Foundations of Sovereignty (1921), chap. 
Ill, and the interesting remarks of Professor J. H. 
Morgan in Robinson, Public Authorities and Legal 
Liability (1925), p. xvii f. 





Brief Survey of Admission Requirements 


Committee of Conference of Bar Association Delegates Files a 
Preliminary Report Showing Present Conditions 
Throughout Country 


An excellent brief survey of the 
situation in respect to improved require- 
ments for admission to the bar is af- 
forded by the report of the Committee 
on Admission to the Bar presented at 
the 1926 meeting of the Conference of 
Bar Association Delegates. The com- 
mittee was created only a few weeks 
before the meeting.’ Its first report out- 
lines its scope of work and contains 
recommendations. The name of the 
committee is recommended in view of 
the fact that the American Bar As- 
sociation Section on Legal Edueation is 
covering the matter of professional 
training very thoroughly, but is not 
dealing with other problems involved 
in admission. The report, slightly re- 
vised after its first printing, reads as 
follows: 

To the Conference of Bar Association 

Delegates: 


This Committee was ereated primarily 
for the purpose of promoting the adop- 
tion of higher standards for admission 
to the bar, in line with the resolutions 
of the American Bar Association in 
1921 and with the resolutions of this 
Conference at its special meeting in 
Washington on February 24, 1922. 
These resolutions relate to (1) general 
education, (2) legal training, and (3) 
law school standards. The standards of 
law schools are interwoven with the gen- 
eral educational requirements and 
methods of legal study. Standards of 
the better law schools set the upper 
limits as to general education and legal 
training. But the law school problem 
is sufficiently distinct to be handled sep- 
arately. The Section of Legal Eduea- 
tion and Admission to the Bar has de- 
voted itself to the work of inspecting 
and classifying law schools and to the 
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presentation of recommendations to 
prospective law students. The present 
Committee will, therefore, devote its at- 
tention to standards for admission to 
the bar, and will regard law school 
standards as an incident to its task. 
This Committee therefore recommends 
that its name be changed from ‘‘Com- 
mittee on Legal Edueation’’ to ‘‘Com- 
mittee on Admission to the Bar.’’ 

With respect to higher standards for 
admission to the bar the greatest ad- 
vance in recent years has been made in 
Kansas, Illinois, West Virginia and 
Ohio. These four states have made sub- 
stantial progress toward the standards 
of bar admission set up by this Confer- 
ence. Progress has also been made in 
other states. The advancement in law 
school standards has been largely due 
to the Section of Legal Education. 
Higher standards in other respects may 
in part have been due to the establish- 
ment of standards by the American Bar 
Association and by this Conference. 
Their achievement is, however, to be 
credited to the states rather than to 
any direct activity of this Conference. 
Kansas, in fact, by action in 1921 as to 
higher standards of general education, 
led rather than followed the action of 
this Association and of this Conference. 

We present below a brief analysis of 
the problems to be dealt with by this 
Committee and of the steps taken to- 
ward their solution in the several states. 

General Education 

The American Bar Association resolu- 
tion contemplates that candidates for 
admission to the bar shall be graduates 
of a law school requiring as a condition 
of admission at least two years of study 
in a college. This was explained in the 
resolution of this Conference as_per- 
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mitting the acceptance of educational 
experience other than that aequired in 
an American college as satisfying the 
requirements, if equivalent to two years 
of college work. Kansas, Illinois, West 
Virginia and Ohio have imposed the 
two-year requirement and permitted it 
to be met by the equivalent of such 
study. The general education so re- 
quired is to be completed before the be- 
ginning of legal study. Montana also 
requires two years of college work or its 
equivalent, to be completed at any time 
before the applicant takes the bar ex- 
amination; and Colorado requires one 
year of college work or its equivalent, to 
be completed within six months after 
the beginning of legal study. In adopt- 
ing higher standards of general educa- 
tion these states have properly followed 
the plan of gradual adjustment to such 
standards. The word ‘‘equivalent’’ is 
naturally a word of danger in these 
rules. It is necessary at present to 
recognize an equivalent of two years of 
college study, but the enforcement of a 
real equivalent depends upon day-by- 
day administration. The rules of the 
Illinois State Board of Law Examiners 
wisely provide for a university test of 
equivalence, though academic standards 
should not be too strictly applied to a 
non-academic equivalent. The higher 
standards of general education should 
not be avoided by two years of college 
work or its equivocation. 


Legal Training 

The American Bar Association resolu- 
tion, endorsed by this Conference, re- 
quires that every candidate for admis- 
sion to the bar shall be a graduate of a 
law school meeting certain standards, 
and having a three-year course if the 
students devote their entire time to 
their studies, or a longer course (equiv- 
alent in working time) if they devote 
only part time to their studies. The 
resolution sets up certain standards for 
law schools, and this Conference disap- 
proves of schools operated as com- 


mercial enterprises. While approving 
the requirement of law school gradua- 
tion, the American Bar Association and 
this Conference are on record as opposed 
to conferring admission as a result of 
graduation, and as favoring an exam- 
ination of the applicant by public 
authority other than the authority of the 
law school of which he is a graduate. 

No state has adopted the reeommenda- 
tion that all applicants for admission 
to the bar shall be graduates of a law 
school. West Virginia has gone farthest 
by requiring ‘‘three years of diligent 
study as a resident student in a law 
school’’ certified by the Association of 
American Law Schools as complying 
with the American Bar Association 
standards. The West Virginia rule de- 
termines the method of evidencing 
graduation from such a sehool and it 
may be that ‘‘diligent study’’ implies 
graduation. In other states office study 
and study in law schools not meeting 
the American Bar Association stand- 
ards are still recognized. The standards 
of legal training approved by this Con- 
ference cannot be immediately applied 
throughout the country. They raise the 
following problems : 


(1) Standards of law schools, and 
particularly the standards of so-called 
‘*part-time’’ law schools. 

(2) Office study as a means of quali- 
fying for admission to the bar. 

(3) Methods of official examination 
for admission to the bar. 

(1) Standards of Law Schools.—The 
full-time endowed or publicly  sup- 
ported law school now presents little 
difficulty. Its standards have steadily 
advanced. The Section of Legal Eduea- 
tion is adequately dealing with this sub- 
ject. The correspondence law school 
stands at the other extreme and is per- 
haps an aid in some cases when its 
course is combined with office study, 
but in a number of states reeognition 
is properly denied correspondence 
COULrSeS, 
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The so-called ‘‘part-time’’ or evening 
law school presents the most serious 
problem, in large part because of its 
commercial character. Many such 
schools are making an honest endeavor 
to operate on a high plane, but in every 
large community schools will develop 
and will get ‘‘business’’ by setting 
standards of admission and of legal 
training as low as the requirement of 
the state in which they operate will per- 
mit. In the field of finance bad money 
drives out good money. In the night 
law sehool field, bad law schools weaken 
or drive out the good ones. For this 
reason official action must establish 
standards of general edueation and 
legal training. 

In West Virginia a law school must 
be certified by the Association of Amer- 
ican Law Schools as complying with 
certain standards, identical except in 
one respect with those endorsed by the 
American Bar Association and by this 
Conference. The country is not vet 
ready for the West Virginia rule. <A 
rule of the Kansas State Board of Law 
Examiners requires that legal training 
in a law school be evidenced by gradua- 
tion from the law department of the 
University of Kansas or some other law 
school of equal requirements or reputa- 
tion, but compliance through office 
study is still permitted in Kansas 
though not in West Virginia. The rules 
of the Illinois Supreme Court provide 
that law school studies to be recognized 
shall ‘‘have been pursued in an estab- 
lished law school accredited by the Board 
of Law Examiners,”’ and the rules of the 
Law Examiners require teaching in all 
branches of the law specified by the 
rules of the Supreme Court and at least 
twelve hours a week of recitations. The 
best that can be said for these standards 
is that they are capable of mechanical 
application. In Ohio and some other 
states the standing of a school must be 
approved by the Supreme Court. 

The evening or ‘‘part-time’’ law 
school is with us, and will remain so 
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long as it fills a need. It ean be im- 
proved. Its problem is largely financial. 
A ‘‘part-time’’ law school with a sub- 
stantial endowment may conceivably de- 
velop points of strength not found in 
the full-time school. At present the 
line of progress is toward a more gen- 
eral adoption of higher standards for 
admission to the study of the law. In 
part-time courses a longer period should 
also be devoted to study. For evening 
or part-time study a four-year course is 
required in California, Massachusetts 
and Ohio. 

(2) Office Study. Study in a law 
office is the older method of qualifying 
for admission to the bar. In the earlier 
days law schools had to fight for a 
recognition of their right to train for 
the bar. Rhode Island and Vermont 
still require at least six months’ study 
in a law office in those states. New 
Jersey requires a year of such study. 
New York requires an office clerkship 
of at least one year of applicants not 
having two years of college work. 
These requirements are in addition to 
law school work that may have been 
taken. 

But with the development of the law 
school and with the change in the char- 


acter of legal practice, office study has 


ceased to be an effective method of 
qualifying for admission to the bar, 
though something may be said in favor 
of an office apprenticeship before ad- 
mission. For formal legal training, the 
law school has demonstrated its superi- 
ority under present conditions, and for 
this reason the American Bar Associa- 
tion and this Conference have taken the 
position that graduation from a law 
school should now be required as a con- 
dition for admission to the bar. West 
Virginia has gone farthest in this re- 
spect by requiring three years of study 
in a law school. 

But office study as a means of quali- 
fying for admission cannot at onee be 
discontinued, and in some states may 
still serve a real need. It is essential, 
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however, that it be office study and not 
a mere lip-service. A number of states 
now require registration of students 
when they begin office study. Illinois, 
Michigan, Washington, Ohio and Min- 
nesota require a four-year period of 
office study. Kansas requires only three 
years, but specifies that the student 
shall devote his undivided time and at- 
tention to such study. 

Requirements mean little unless they 
are enforced. Kansas, Washington and 
Illinois prescribe courses of study for 
office students. Kansas requires a re- 
port twice each year by the student and 
his preceptor to the Board of Law Ex- 
aminers. Illinois requires that the at- 
torney acting as tutor devote a certain 
number of hours each year to actual in- 
struction, that the applicant submit to 
weekly examinations, and that the at- 
torney make affidavit as to the facts re- 
garding such study. Such students are 
in Illinois given an annual examination 
by the State Board of Law Examiners. 

The problem of office study as a 
means of qualifying for admission to 
the bar is not a serious one, though it is 
of distinct importance in some states. 
The chief task is that of making office 
study a real preparation. This may per- 
haps best be done by requiring registra- 
tion of office students, by prescribing 
a longer time for preparation through 
office study, and by providing not only 
courses of study, but also an adequate 
check in order to see that the study is 
actually done. 

(3) Method of Official Examination. 
—The American Bar -Association and 
this Conference have taken the view 
that graduation from a law school 
should not itself confer a right of ad- 
inission to the bar, but that every candi- 
date should be subjected to examination 
by publie authority other than the 
authority of the law school of which 
he is a graduate. In a number of states 
graduation from a particular law school 
now confers the right of admission to 


the bar. The right of admission 
through such graduation has tended to 
diminish and should disappear in a few 
years. 

The more serious problem is that as 
to the type of examination to be given 
by official authority before admission to 
the bar. State boards of bar examiners 
are to a large extent voluntary bodies 
serving without compensation or with 
small compensation. The preparation 
of proper tests for admission to the bar 
and the reading of examination papers 
are burdensome tasks. In addition, the 
establishment of higher standards of 
preliminary education and of legal train- 
ing necessarily imposes heavier duties 
upon bar examiners, as does the closer 
supervision of office study. Further in- 
quiry should be made with respect to 
the whole problem of bar examinations. 
The examination for admission to the 
bar largely determines the character of 
legal training for such admission. No 
law school ean afford to disregard the 
standing of its graduates in bar exam- 
inations. The question of bar examina- 
tions therefore bears a close relationship 
to that of training for admission to the 
bar. 

Character and Fitness 

Any committee dealing with the prob- 
lem of admission to the bar must defi- 
nitely face the issue of determining in 
some manner the character and fitness 
of those seeking admission. Most of the 
applicants are too young to have a 
definite record upon which a finding of 
fitness can be definitely based. How- 
ever, much can be done in this respect, 
and much has been done by character 
and fitness committees in Boston, New 
York and Chicago. 

Discipline 

The conduct of persons after admis- 
sion to the bar is closely related to their 
admission. A general study of methods 
of discipline of the bar is not within 
the jurisdiction of any committee of 
this Conference nor within the juris- 
diction of the Committee of the Amer- 





50 


JOURNAL 
ican Bar Association on Professional 
Ethies and Grievances. State and local 
bar associations have committees on 
grievances. These committees act with- 
out much knowledge of the procedure 
of committees of other states. They 
recommend disbarment proceedings, 
and in some eases employ public or 
private censure as means of discipline. 
Proceedings for disbarment or discipline 
vary in the several states, and there 
is a lack of complete co-ordination be- 
tween such proceedings in the state 
courts and the federal courts. 


Recommendations 

The present Committee was only ap- 
pointed in May of this year. It has, 
therefore, not been in a position to de- 
vote detailed attention to the present 
situation in the several states. It is 
presenting in this report a general re- 
view of the present situation. In addi- 
tion, the Committee makes the following 
recommendations : 


1. That its name be changed from 
‘*(ommittee on Legal Edueation’’ to 
‘*(‘ommittee on Admission to the Bar’’; 

2. That the Committee be empow- 
ered to designate state representatives 
to act with it in their respective states 
upon the subject of admissions to the 
bar ; 

3. That, at the next annual meeting 
of this Conference, there be held a con- 
ference of state bar examiners and of 
committees dealing with character and 
fitness as a qualification for admission 
to the bar; 

4. Consideration of these subjects by 
the committee has led it to recommend 
that the Conference, through an ap- 
propriate committee, investigate and 
vive consideration to the subject of the 
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discipline of members of the bar after 
admission ; 

5. That at some later time a con- 
ference be arranged of grievance com- 
mittees of the various bar associations 
and of other bodies and authorities hav- 
ing to do with the discipline of mem- 
bers of the bar. 

CHARLES 8S. CUSHING, 

EviAs GATES, 

Henry W. Tarr, 

Guy A. THOMPSON, 

Water F. Dopp, Chairman. 


Supplement to Report 

After the preparation and approval 
of this report by the members of the 
committee, an important step in the 
establishment of advanced standards 
was taken by the Supreme Court of 
Wisconsin. The new rules of the Su- 
preme Court of Wisconsin regarding 
admission to the bar are accurately 
summarized as follows in the July, 
1926, issue of the American Bar As- 
sociation Journal: 

“The Supreme Court of Wisconsin on 
June 21, 1926, announced a complete re- 
vision of the rules for admission to the 
Bar of that state, effective January 1, 
1928. These new rules among other 
things require that the applicant must 
have had two years study in college or 
have passed examinations upon the first 
two years work of colleges approved by 
the North Central Association or ac- 
credited by the American Council on Edu- 
cation. This must be followed by attend- 
ance at a full-time law school approved 
by the Council of Legal Education and 
Admissions to the Bar of the American 
Bar Association for three years of thirty- 
two weeks each or at a part-time law 
school, similarly approved, for four years 
of thirty weeks each, or by the study of 
law for four calendar years under the per- 
sonal tuition and direction of an attorney. 
In the case of office study, registration 
prior to the beginning of the study is re- 
quired, together with periodical reports 


on the work done as may be required by 
the State Board of Bar Examiners.”’ 





Ohio and Wisconsin Adopt Higher 
Educational Standards 





Five States Now Conform Substantially to American 
Bar Association Standards— Progress Made 
Through Rule-making Authority 


Under date of Jan. 14, 1926, the Ohio 
Supreme Court amended its rule gov- 
erning admission to the bar to make it 
conform substantially to the standards 
set by the American Bar Association in 
1921, and ratified at a special conference 
of bar association delegates held in the 
following year. The standard, as to 
educational attainments is, in brief, two 
years of college study and three years 
of law school study. Four states have 
now substantially met this level in their 
requirements, namely: Illinois, Kansas, 
West Virginia and Ohio. 

The change in Ohio will be in full ef- 
fect after Oct. 15, 1927. For appli- 
cants registering between Oct. 15, 1926, 
and Oct. 15, 1927, one year of study in 
an approved college will suffice. Up to 
the time of the recent amendment the 
pre-legal educational requirement was 
graduation from a high school or school 
shown to be of equal standing. 


The section in which the general edu- 
cational requirement is set forth reads 
as follows; the new part being in italies: 


SECTION 4. REQUIREMENTS AS TO 
GENERAL LEARNING. 


Each applicant for registration as a law 
student must present a certificate of general 
learning with his certificate that he has be- 
gun the study of law. Such certificate of 
general learning shall meet the following re- 
quirements : 

A, If filed between the 15th day of October, 
1926, and the 15th day of October, 1927, 
it shall show that the applicant has suc- 
cessfully completed one year of study in 
an approved college, to be evidenced by 
the signature of the proper official 
thereof; or other educational equivalent 
to be determined in the manner provided 
by Paragraph “H” hereof. 

On and after October 15, 1927, it shall 
show that the applicant has successfully 
completed two years of study in an ap- 
proved college, to be evidenced by the 
signature of the proper official thereof; 


B, 
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C. 


dD. 


E. 


G. 


H. 


or other educational equivalent to be de- 
termined in the manner provided by 
Paragraph “Il” hereof. 

It shall further show— 

(1) That the requirements for admission 
to the college issuing the same are 
at least 15 units of high school 
credits and that the applicant satis- 
fied said requirements. 

The period of the applicant's 
tendance. 

The number of college credits, which 
shall be not less than 30 semester 
hours, or 45 quarter hours, for each 
year of study in an approved col- 
lege. 


at 


Applicants who register or apply for exr- 
amination under the provisions of sec- 
tions 7 or 8 of this rule shall be re- 
quired to file certificates of general 
learning as provided in paragraphs “A,” 
“B” and “C” hereof, at the time of such 
registration or application. 

All credentials presented under this rule 
must be submitted to the Court and if 
the Court is satisfied that the applicant 
has the educational qualifications re- 
quired he will be admitted to registra- 
tion. All credentials presented shall be 
filed with the Clerk. 

The Clerk of this Court is authorized 
to accept certificates which clearly meet 
the requirements of this section. 
Diplomas should not be presented. Cer- 
tificates which may be retained perma- 
nently are desired. They should be 
upon the official stationery of the college 
or university in which the applicant car- 
ried on the study required. 

Questions as to whether a _ particular 
college is an approved college within the 
meaning of this section, and questions as 
to the value to be given to credits pre- 
sented from a college not approved, and 
questions relating to the sufficiency of 
the credits presented to an applicant, 
shall be referred to an examiner ap- 
pointed by this Court, and his deter- 
mination of such questions shall be final 
and shall be reported to this Court for 
record, 

Members of the Ohio Association of Col- 
leges are “approved colleges.” 
Certificates of general learning meeting 
the requirements of Section 4 as the 
same existed immediately prior to the 
adoption of this amendment will be ac- 
cepted for registration until October 15, 
1926. 
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K. Applicants who registered prior to June 
7, 1923, who have not yet filed certifi- 
cates of general learning, may qualify 
in that respect by filing a certificate 
meeting the requirements of Section 4, 
as the same existed immediately prior 
to the adoption of this amendment. 


Wisconsin Latest State to Act 


Since the foregoing was written the 
Wisconsin Supreme Court revised its 
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rules on admission, making five states 
which have in recent years reformed the 
bar admission situation. A brief state- 
ment of the Wisconsin rules appears at 
the conclusion of the report of the Com- 
mittee on Requirements for Admission 
presented to the Conference of Bar Asso- 
ciation Delegates in July, and printed 
elsewhere in this number. 





Progress in Legal Education 


The absurd lack of balance in respect 
to legal education in this country may 
be taken as an indication that before 
long there will be important changes. 
We refer to the fact that never before 
in any country have there been as many 
law schools or as good ones as now 
in the United States, and yet these great 
schools prepare for the profession far 
less than half of the young men who 
enter it. With facilities in law school 
teaching which any other country might 
well envy, it is a fact that our require- 
ments for admission, except in a few 
states, are lower than,in any of the 
leading countries of the world. 

The Report of the Committee on Le- 
gal Education of the Michigan State 
Bar Association, submitted at the 1925 
meeting, contains interesting informa- 
tion on the subject. The argument for 
improved means for research on the part 
of the more competent law school stu- 
dents appears below: 

Legal education in this country has 
passed through several phases. There was 
a colonial period when the law was studied 
only in private, under the tutelage of a 
practicing lawyer, or in a few cases in 
England. There were no stated require- 
ments for admission to the bar anywhere 
in the country, at the time of the adop- 
tion of our national constitution. 

This period was succeeded by one of sev- 
eral decades during which minimum re- 
quirements were formulated. In some 
states the study of an apprentice, under 
an older lawyer, was meagerly regulated; 
and when law schools were developed in 
a few localities along dogmatic lines of 


instruction, these schools were character- 
ized for the most part by lecture course 


teaching only, upon the so-called principles 
or outlines of the law. The instruction 
was narrow; the student was seldom 
aroused to intense intellectual effort ex- 
cept as his own spirit led him to it; and 
he did not receive a scholarly development 
at their hands. These law schools were, 
in fact, little more than “glorified law 
offices,’’ as Dean Pound has said of them. 

There followed a period marked by the 
coming of Dean Langdell to the Harvard 
Law School, when instead of lectures and 
treatises the students were set at original 
sources of the law and under leadership 
were required to find from such original, 
and the only authentic sources, what the 
law is. This was a period of scholarly 
analytical study of law, considered chiefly 
as a set of rules governing human con- 
duct. It is not unfair to say that its aim 
was merely to train the student, by intelli- 
gent methods, in the law as it stood. Little 
heed was given to the functional aspect 
of the law or to a fact of greatest practical 
importance to lawyer and client, namely, 
that especially toward the end of the nine- 
teenth century, law in this country began 
to change very rapidly. 


We may now be said to be in the fourth 
period of legal education, when most of 
the strong law schools of the country are 
associated with great universities and pur- 
sue the most advanced and scholarly meth- 
ods of legal investigation and research. 
Today the better schools are teaching law 
not only analytically, and with some view 
of its history, but also with special empha- 
sis upon the functional aspect of law. How 
is it working? Where is it defective? 
What changes are going on under our eyes 
and yet not formally recorded in print? 
This type of work exacts far more inten- 
sive and more comprehensive labor on 
the part of the instructor. It requires a 
better trained student than were many of 
those who were admitted to the bar in the 
old days, and it requires greater expendi- 
tures of money by educational institutions. 
It is only a man of the highest intellectual 
ability, with a genius for teaching, and 
there are few such, who can do justice to 
the present-day requirements in law 
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schools, unless he is in position to give 
his entire time and thought to his work. 
Such men as former Secretary of State 
Hughes, Chief Justice Taft and Mr. Elihu 
Root, have recognized and publicly pro- 
claimed that today the legal scholar and 
law teacher has come into his own, and 
that the bench and the bar are looking to 
him to restate, clarify and develop our 
law. 

Law schools, therefore, must meet these 
new conditions by the collection of large 
and wisely selected libraries, the employ- 
ment of an adequate staff of highly and 
broadly trained legal scholars and think- 
ers, and by the development of advanced 
graduate work. Experience shows that 
this higher type of graduate work cannot 
be fully developed or made available with- 
out fellowships and scholarships. The 
other branches of learning, such as medi- 
cine, engineering, industrial chemistry, and 
many more, have long been aided by the 
gathering together in leading schools of 
graduate students of ability on fellowships 
and scholarships. The law schools, except 
one or two in the East, have been sin- 
gularly lacking in aid of this character, 
There is today no reason why aid should 
be given to the other branches of learning 
and not to law. The study of law is no 


longer to be regarded as a purely util- 
itarian process. Nothing is more impor- 
tant to the fundamental welfare of the 
nation, state and local community than 
a sound scheme of law, administered by 
competent executives, legislators and 
judges, aided by the practicing bar. It 
stands to reason, therefore, that it is to 
the interest of the nation and state to 
provide facilities for most thorough, com- 
prehensive and advanced researches in this 
great field, and to make available the re- 
sults of such studies to students who will 
become the law-making and law enforce- 
ment officers of the future. Fellowships 
and scholarships are today readily given in 
the fields already indicated and to persons 
preparing to teach in all other branches of 
human knowledge, apparently, except our 
own—the law. No possible reason can be 
assigned for giving a fellowship to one 
intending to teach biology or chemistry or 
salesmanship and to deny like aid to a stu- 
dent of law, who may be the future presi- 
dent or chief justice, or other high official 
of the country. Requests for aid of this 
character to our state law school have thus 
far not met with success. It is to be hoped 
that the board of regents will find it pos- 
sible to make adequate appropriations for 
this purpose in the near future. 





Arbitration Commands Scholars 





Fifteen Leading Law Schools and Business Administration Schools 
Undertake Constructive Work in Field of 
Voluntary Adjudication 


Since the articles on commercial arbi- 
tration were published in the JouRNAL 
for October, 1925, the sentiment and 
support for this form of procedure have 
been growing with amazing rapidity. 
The Arbitration Society of America and 
the Arbitration Foundation, Incorpo- 
rated, formed a merger under the name 
of The American Arbitration Associa- 
tion. This was doubtless a wise plan. 
All of the financial support and moral 
support for arbitration are now con- 
centrated, and results are becoming ap- 
parent. The aim is to acquaint busi- 
ness men throughout the country with 
the opportunities afforded by modern 
arbitration procedure, which implies 
legal sanction for an executory contract 
of arbitration, i. e., one which is signed 


before any dispute has arisen. The pub- 
licity work looks coneretely to the re- 
vision of arbitration laws in all the 
states so as to embody this feature, which 
was first enacted in New York, and later 
by Congress for interstate transactions. 

To all the powerful forces assembled 
for publicity the Arbitration Associa- 
tion has added another most important 
line of work, that of developing the 
theoretical side of the subject by pro- 
moting study and research. 

At a luncheon attended by many of 
the country’s leading business experts 
in New York on June 16, announcement 
was made that plans had been perfected 
whereby a number of educational insti- 
tutions would collaborate by introduc- 
ing courses on arbitration and by 
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formulating an extensive programme of 
researeh.  Sehools of admin- 
istration in a number universities 
have attained a standing which places 
them on a par with leading law schools, 
and between the two some very inter- 
esting and constructive work will be 
accomplished. The product will in time 
be available to the publie. 

In reporting this meeting the New 
York Herald Tribune said: 


business 
of 


A legislative campaign to. establish 
laws for commercial arbitration—the 
settling of purely business disputes in lay- 
men’s courts—will be carried on in many 
states in 1927, it was announced by Judge 
Thomas H. Paton, general counsel of the 
American Bankers Association, at a meet- 
ing of the American Arbitration Associa- 
tion at the Chamber of Commerce yester- 
day. 

Only four states—New York, New 
Jersey, Massachusetts and Oregon—have 
satisfactory laws covering the powers and 
duties of laymen’s courts, according to 
Judge Paton. 

The legislative work will 
with education 





be coupled 
in the field of commercial 
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arbitration to be carried on by fifteen uni- 


versities and five other schools of busi- 
ness administration. 
Courses on trade arbitration will be 


given at these universities, and textbooks 
and digests of cases will be written under 


their direction as fast as the detailed in- 
formation becomes available. 
The institutions collaborating include 


the Graduate School of Business Admin- 
istration of Harvard, the Law School of 
Yale, the Wharton School of Commerce 
and Finance of the University of Penn- 
sylvania, the Graduate School of Busi- 
ness Administration, the School of Com- 
merce and the Law School of New York 
University, the Cornell University Law 
School, the New Jersey Law _ School, 
Brown University and the College of 
Business Administration of Boston Uni- 
versity. 

Similar institutions in the West and 
South have undertaken to spread the 
knowledge of commercial arbitration, so 
that uniform progress in all parts of the 
country is anticipated. 

Lucius R. Eastman, president of the 
Merchants Association of New York and 
chairman of the Arbitration Association, 
said that the United States would be the 
first country to provide commercial ar- 
bitration with sound literature and uni- 
form educational service. 





Admission After Disbarment 


An admirable statement of the terms 
on which a lawyer, onee disbarred, 
may be readmitted to the bar, is made 
in Re Shepard, 170 Pacifie Reporter, 
442, by Works, Judge pro tem., when 
he says: ‘‘In one or two of the affida- 
vits in the record the statement is made 
that the petitioner has been punished 
enough, as if a disbarment were puni- 
tive in character. It is not. The removal 
of an attorney’s name from the rolls of 
the profession is a measure protective in 
character; in a certain sense protective 
of the profession, but in a higher sense 
protective of the public, which finds it 
necessary to resort to the services of 
lawyers. No one not a lawyer can fully 
realize the opportunities for undiscov- 
ered peculation, graft, and embezzle- 
ment which are afforded the practitioner 


at the bar. No one not a lawyer ean so 
well understand the degree to which the 
publie is entitled to protection from dis- 
honesty in the profession. When a mem- 
ber of the profession has been found 
lacking in the requisites which go to 
make him a helper to his clients, and has 
been discovered to possess aims, views, 
and purposes which indicate a moral 
obliquity in him, and which might make 
his clients his victims, it is well that he 
were removed from the possibility of do- 
ing them harm. When he has been once 
disbarred, a mistaken charity should not 
restore him to his position. That restora- 
tion should only come when he has lived 
long enough after his disbarment in hon- 
orable intercourse with his fellow citi- 
zens to demonstrate that he is both tried 
and true.’’ 





Judges, Lawyers and Newspapers 


Publicity Evils Can Be Coped With, Says Judge C. M. Botts, of 


New Mexico. 


Courts Should Begin 


Discipline at Home 


At the time the President of the Asso- 
ciation asked me to prepare a paper for 
this meeting, dealing with the subject 
of the Press and the Courts, the daily 
papers of the whole country were fea- 
turing a case then pending in a nisi 
prius court, located in a more or less 
obscure section of one of our sister 
states. On one day the story was based 
on an interview with an attorney of 
national prominence representing one 
side of the controversy, and on the next 
day another attorney of no less prom- 
inence and representing the other side 
had seen to it that his views were given 
equally wide publicity. So it went from 
day to day, with variety furnished by 
an occasional interview with the presid- 
ing judge, who, as I reeall, intimated 
that when the time for trial arrived 
court might be adjourned to the local 
ball park in order that the curious (1 
believe he referred to them as ‘‘the peo- 
ple’’) might be better accommodated. 

When the trial commenced the court 
room was installed with moving picture 
machines, radio apparatus and press 
gallery. Interviews with court, counsel 
and principals continued interspersed 
with occasional public addresses and 
photographie studies in still life. I am 
not talking now about the silly quarrel 
that was at the bottom of all this, but 
of the conduct of court and counsel and 
of the relation of the press to it all. I 
know of no better starting point for any 
discussion than this spectacle. 

A moment’s thought should convince 
anyone that there could not have been 
but one or both of two objects sought by 
the attorneys in the case in giving their 
interviews and making their public ad: 
dresses on the subject-matter of the con- 
troversy at that particular time. One 
was cheap self-advertising, and the 
other was to have their case favorably 


er 


Co 


prejudged. On the part of the presid- 
ing judge, we may assume only one of 
such objects. The end sought by the 
press was to supply a highly salable 
commodity. This was probably its only 
purpose in its active and energetic co- 
operation. I think we may safely as- 
sume, in this ease, that the influence of 
subsidy was absent. 

Now, with the situation clearly before 
us, What about it? I have no doubt that 
some of the newspaper articles which 
then appeared were technically con- 
temptuous, by way of discussing a pend- 
ing case. The law of contempt and the 
power of courts to punish for contempt 
are based on the proposition that the 
courts must not be hindered in their 
administration of justice. In this ease 
there must have been a hindranee, to a 
larger or smaller extent, because it is 
almost impossible to believe that the 
efforts put forth, evidently and 
naturally caleulated to influence a pre- 
judgment, could not well have totally 
failed in their purpose. 


SO 


Discipline Publicity-loving Lawyers 

But, before attempting to solve the 
problem I have in mind, by reason of 
the danger of an erroneous report and a 
misunderstanding of facts at this dis- 
tance, let us leave the conerete case, and 
hypothetical situation like 
that above outlined. Should there be a 
resort to contempt proceedings in such 
a case? I say there should be—but not 
against the press, at least not until the 
attorneys have been given a treatment 
for unprofessional conduct that would 
divert their publicity propensities into 
legitimate channels, leaving the field of 
advocacy in the hands of those who 
recognize, in thought and practice, that 
the court and not the press is the forum 
instituted for the trial and decision of 


suppose a 
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justifiable questions. Everyone is pre- 
sumed to know the law, but lawyers are 
supposed to be learned in the law; and 
you can’t attribute much blame to a 
newspaper for publishing that about a 
pending case, which one of the attorneys 
in the ease gives it for publication. 
Modern physicians prescribe for the 
disease and not for the symptom. 

Of course, a_ presiding 
talks for publication about a case that 
is pending in his court, or who so far 
loses sight of the function of his office 
as to permit, or co-operate in, the con- 
version of his court room into a vaude- 
ville stage and broadeasting station for 
the entertainment of the multitude, is 
not in the best possible position to dis- 
cipline his bar for similar offenses. 
Such an ‘instance would furnish the 
press with an excellent opportunity to 
co-operate with the courts by assisting, 
at the next ensuing election, in writing 
the prefix ‘‘ex’’ before an official title 
theretofore enjoyed. The practices of a 
bar seldom fall much below the level of 
those of its court. 


judge who 


Generally speaking, lawyers cannot be 
too careful about statements given to 
the press, or about permitting them- 
selves to be interviewed concerning 
cases in which they are _ interested. 
Much is to be said in commendation of 
the practice of those offices that refuse 
all interviews relating to such matters. 
Such practice is commended not to the 
end that the press may be deprived of 
news, but that courts and litigants may 
be protected from prejudice, however 
innocently exerted. 


I have in mind another situation, 
somewhat similar and yet different. 
About a year ago, in a large middle 
western city, two young men had con- 
fessed to a diabolical murder. They 
had been indicted and were awaiting 
arraignment. <A certain newspaper in 
that city was publishing daily articles 
signed by .a member of the bar, not re- 
tained, so far as the public knew, by the 
defendants, wherein he purported to de- 
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tail the facts in cases where confessions 
of murder had been found, after the 
execution of the confessors, to be un- 
true. These articles then had the ap- 
pearance, which was later made clearer, 
of attempting to prepare the berth into 
which the open and avowed attorney for 
the murderers finally succeeded in hav- 
ing his clients placed. Whether that 
literary lawyer and that newspaper 
were parties to the plan of defense, I 
do not know, but I think there are pre- 
siding judges who would have taken 
steps to find out; and, in any event, the 
series would not have gone beyond the 
first or second installment. Had there 
been lack of wrongful intent, an ex- 
planation and request on the part of the 
court would have been sufficient; but if 
the intent had been wrongful, certainly 
means were at hand to right the wrong 
and repair the damage. Here, again, 
my principal criticism would be di- 


rected at the bar, if not at the court, 


though in this instance the newspaper 
gave convincing appearance of being 
subject to condemnation. 


Only a Small Minority Blamed 


On the whole, there is no reason why 
there should not be complete under- 
standing and harmony between the 
press and the courts; for the most part, | 
I believe there is, but the press has its 
oceasional pariah and the bench an oc- 
easional incumbent that is an ineum- 
branee. It is usually one or the other 
or both of these that cause the trouble. 
Criticism of the courts is a most dis- 
quieting influence. Shake the confi- 
dence of the people in their judiciary 
and the whole superstructure of self- 
government is tottering. If anyone 
knows this better than the bar, it is the 
press, and the responsible element there- 
of is very cautious and very sure of its 
facts before indulging in such criticism ; 
but the irresponsible element, usually 
preferring sensationalism to sanity and 
furore to facts often does inealculable 
harm, not merely to the individual who 
for the moment finds himself the oe- 
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eupant of the bench, but to the court as 
an institution. What remedy to apply 
under such cireumstanees is a problem 
difficult of solution, and requires the 
application of wisdom and sober, dis- 
passionate judgment. Judges are all 
human and subject to the weaknesses 
of the flesh. It is usually difficult to 
disassociate the harm to the institution 
from the injury to the individual. No 
general rule can be formulated and each 
case must be considered on its own 
merits. In most instances dignified 
silence is perhaps the best remedy; but 
in aggravated cases something more is 
needed. If the publication is libelous, 
that is a circumstance that should be 
considered by the judge solely from the 
standpoint of an individual. Judgment 
for or conviction of libel does not, and is 
not intended to, right the wrong that 
has been done the institution. 
Sometimes a situation is presented 
where the confidence of the people and 
the efficiency of the court will not be 
restored by drastic action. If, by 
chanee, a chicken thief should be ele- 


have assigned me. 


vated to the bench, and thereafter be 
criticized for being a chicken thief, con- 
tempt proceedings are not likely to de- 
crease the contempt or increase respect ; 
and the case is not much improved, if, 
instead of being accused of stealing 
chickens, the judge be criticized as cor- 
rupt. The best solution of this prob- 
lem is eternal vigilance in the selection 
of judges. 

So much for the subject which you 
If I were discussing 
it before a gathering of laymen, I might 
feel it necessary to enlarge upon some 
of my arguments, but, before a body of 
lawyers, that necessity should not be 
present. Neither do I believe that the 
press will have any difficulty in grasp- 
ing my points. If there be any general 
animosity between the press and the 
courts, neither can lay all of the blame 
on the other; and neither should be too 
ambitious to remove the mote from the 
brother’s eye until some progress has 
been made toward removing the obstrue- 
tion to the vision that observes the mote. 





Methods of Work in the Appellate Courts of 
the United States 





Replies to Questionnaire Made by the Hon. Robert von 
Moschzisker, Chief Justice of the Supreme 
Court of the State of Pennsylvania 





The questionnaire concerning meth- 
ods of work in appellate courts was in- 
tended to afford an exchange of expe- 
rience in a field of work in which the 
technique is of considerable importance 
and concerning which very little infor- 
mation has been available. Thanks to 
the interest and efforts of a number of 
supreme court justices the JourNAt. 
has been able to publish replies on be- 
half of the courts of last resort in the 
following nine states: Idaho, Illinois, 
Kansas, Montana, New York, Ohio, 


South Dakota, Washington and Wiseon- 
sin. The replies have appeared in five 
installments, the first appearing in the 
number for April, 1925, and the last in 
the number for February, 1926. The 
reply on behalf of the Pennsylvania 
Supreme Court was received, too late to 
be included with the others and is now 
published separately. The Jourwnai, 
wishes to take this opportunity to thank 
all those who contributed to this sym- 
posium. 
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A 
Brikes AND ARGUMENTS 

1. Q. What time is allowed for ap- 
pellant’s brief? 

A. In ordinary cases at least 
days after appeal is taken; usually the 
time is actually much longer. Unless the 
argument of a case is advanced because 
of its importance or by agreement, the 


27 


time sometimes extends to several 
months. 
2. Q. What time is allowed for ap- 


pellee’s brief? 

A. At least 15 days after appellant’s 
brief has been filed, as to which see the 
answer to question 1. 

3. Q. What time is allowed for re- 
ply brief? 

A. There is no provision for reply 
briefs in the rules of court. Permission 
to file reply and supplementary brief 
is ordinarily granted when requested, 
the time for filing being a few days. 

4. Q. What rules, if any, govern 
the order of presenting points? 

A. The appellant’s brief must present 
the following material in the following 
order : 


1. Statement of the 


questions in- 
volved. 
2. History of the case. 
3. Certificate of the amount in con- 
troversy. 
4. Assignments of error. 
5. Argument. 


The essence of the assignments of er- 
ror which appellant intends to press 
must be covered by the statement of the 
questions involved, and, in the argu- 
ment, these questions should be pre- 
sented in the order in which they are 
given in the statement. The rules do 
not expressly require this order, but the 
dictates of common sense always cause 
it to be done in this way. The argu- 
ment must be divided into as many parts 
as there are questions to be argued. 

The appellee’s brief need contain 
only his argument but he may precede 
it with a ecounter-statement. of the ques- 
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tions involved and a counter-history of 
the cease, if he wishes. 

5 Q. (a) Should cases be quoted 
or merely cited ? 

A. Rule 53 of our court provides 
that ‘‘Citations of authorities must set 
forth the principle for which they are 
cited,’’ so the mere citation is insuffi- 
cient. Quotations may be made if de- 
sired ; sometimes they emphasize a point 
which is being argued, at other times 
they merely clutter up a brief. Coun- 
sel’s own judgment must determine 
whether he shall quote from other cases 
in his own briefs. 

Q. (b) Do you suggest anything to 
make briefs more useful? 

A. The facts of the case should be 
completely mastered before the writing 
of the brief is started, and the require 
ments of the rules of court should be 
scrupulously kept in mind in writing the 
brief. The argument should be concise, 
technical terms should be used with ab- 
solute accuracy, and reasoning on an 
immaterial or minor point should be 
avoided. 


6. Q. Are any eases heard only on 
oral argument? 

A. No. 

7. Q. What percentage of eases are 


orally argued? 

A. Ninety-eight per cent. 

8. Q. (a) Do you favor, or merely 
tolerate, oral argument ? 

A. Oral argument is favored in most 
cases, not merely tolerated. 

Q. (b) Are eases argued orally be- 
fore the court has read the briefs? 

A. Ordinarily, yes; but not always. 

Q. (¢) When a number of cases are 
argued successively, do you find it pos- 
sible to remember the arguments so as 
to be benefited by them at the later day 
when. writing the opinion? 

A. Yes. 

9. Q. Do you favor the Brandeis 
style of brief, which supplies statistical 
and other sociological data? 

A. There are not many eases whieh 
come before this court where such briefs 





AMERICAN 


are required, but they would prove en- 
lightening in certain classes of cases. 

10. Q. Does the court decide cases 
either provisionally or finally immedi- 
ately after oral argument? 

A. Consultation on eases argued is 
held at least within two or three days 
after the argument and a provisional 
decision is ordinarily made at that time. 
In very difficult cases the judges study 
the case for several days and a provi- 
sional decision is then made after an- 
other consultation. Final decisions are 
not made until the opinion is written 
and the result concurred in by a ma- 
jority of the court, after the case has 


been re-studied in the light of the 
opinion. 
B 
THE Court 
11. Q. Average interval between 


appeal and decision. 

A. Approximately six months. Many 
eases are decided within three and four 
months of the time when the appeal 
was taken; and the average time be- 
tween argument of appeal and final de- 


cision is six weeks. 
12. Q. Number of judges? 
A. Seven. 


13. Q. Number of terms of court? 

A. Three: January, for Eastern 
District; Mareh, for Western District ; 
and May, for Middle District. The court 
actually sits as follows: First six weeks 
of calendar year at Philadelphia; last 
two weeks in March at Pittsburgh; six 
weeks, beginning the middle of April, 
at Philadelphia; last week in May at 
Harrisburg; last week in September and 
first week in October at Pittsburgh; and 
the last week of November and _ first 
week of December at Philadelphia. Dur- 
ing these periods, the full court is on 
the bench or engaged daily in judicial 
work, for 5 hours a day, Saturdays and 
Sundays excepted. In the time between 
the sessions, all judges are engaged in 
writing opinions. 

14. Q. Number of 


bined terms? 


days of com- 
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A. So far as the taking of appeals 
is concerned, each of the three terms of 
court covers an entire twelve months, 
e. g., an appeal from Philadelphia 
County would always fall in January 
Term and one from Allegheny County 
in a Mareh Term. 

So far as the sitting of the court for 
the hearing of arguments is concerned, 
see answer 13. 

15. Q. Total 
last year? 


vases disposed of in 


A. There were 572 appeals taken 
from various courts of first instance and 
80 applications for the allowance of ap- 
peals from the Superior to the Supreme 
Court, the Superior Court being itself 
a court of appeals. None of the latter 
are argued orally, but briefs are sub- 
mitted and studied by the Supreme 
Court in each case, and the petitions al- 
lowed or refused, so that the labor in 
passing on these applications is in the 
nature of appellate work. Of the ap- 
peals taken, 369 were argued orally and 
7 submitted on printed briefs; final de- 
cisions were made and opinions written 
in all of these cases. The others were 
disposed of as follows: Quashed, 10; 
remitted, 11; non prossed, 59; discon- 
tinued, 85; and continued, 31. 

16. Q. 
opinions? 


Total cases with published 


Some of these cases 
were treated together in one opinion; 
the net number of opinions (not inelud- 
ing dissents and 


A. 376 eases. 


coneurrences) Was 
about 335. 
17. Q. Total cases without pub- 


lished opinions? 

A. None in cases where appeals were 
argued before the court or submitted on 
printed briefs. There are always a 
number of cases where no opinions are 
filed, as where appeals are quashed, pe- 
titions for habeas corpus considered, 
supersedeas allowed or refused, leave to 
appeal from the Superior Court granted 
or refused, and appeals by law students, 
or candidates to become such, from rul- 
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ings of the State Board of Law Exam- 
iners, are passed upon, ete. 

18. Q. Total number 
disposed of? 

A. Approximately as follows: 
Motions for re-argument.......... 45 
Motions to quash appeals.......... 20 
Motions to remit to Superior and 

Se SE Ss Sivdvecntcadecrdes 
Writs of habeas corpus........... 6 
Motions to advance date of argu- 

DS. seend hd denstand ncaa oe 
Motions to continue argument...... 
Petitions for supersedeas.......... 8 
Petitions to amend order of court... 8 
Appeals from State Board of Law 


of motions 
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19. Q. How far back does oldest 


case on the docket extend? 


A. There are no undecided cases 
which have been argued or submitted. 
When the court handed down opinions 
in November, 1925, every case which 
had been argued orally or submitted on 
briefs was finally decided and disposed 
of. All eases on the docket are less than 
a year old unless continued by agree- 
ment; most of them are probably less 
than six months old. 

20. Q. How are the cases assigned? 

A. By the Chief Justice, at consulta- 
tion. After the case is discussed and 
voted on, it is assigned to some one vot- 
ing with the majority. The effort is to 
divide the work of writing opinions as 
evenly as possible each year. 

21. Q. Average number 
spent sitting on full bench? 

A. See answer to question 13. 

22. Q. Average days in chambers? 

A. The balance of the year between 
court sessions, exclusive of holidays, 
Sundays and the summer vacation, 


of days 


which is about three months, is spent 
in chambers. From the latter part of 
September until the latter part of June 
or first of July, the judges are con- 
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stantly either on the bench or in cham- 
bers. See answer to question 13. 

23. Q. Average days of 
from judicial duty? 

A. Except for occasional days dur- 
ing the court year, the only freedom 
from judicial duty comes during the 
summer vacation, which is about three 
months. In this period, however, some 
of the judges do research work, prepare 
law lectures and write articles for law 
magazines. 

24. Q. Is the volume of work tend- 
ing to increase or diminish? 

A. There is a gradual increase at 
present. 

25. Q. Does the work of the court 
permit time for recreation, non-pro- 
fessional reading, family and social con- 
tacts, bar association and other profes- 
sional contacts? 

A. Yes: during the court year, to a 
limited extent ; during the summer vaca- 
tion, unrestrictedly. But this, of course, 
depends on the working capacity of the 
individual judge. 

26. Q. Dothe members of the court 
reside at the capital between terms? 

A. No. The court sits at the capital 
only during one week of the year (see 
answer to question 13). The judges 
continue their residences where they 
were before going on the bench in most 
eases. Each judge lives at a hotel when 
the court sits, if the place in which it 
is then sitting does not happen to be 
his home. 


27. Q. Average days that the mem- 
bers of the court are in contact? 

A. During all those weeks in which 
the court sits for the hearing of argu- 
ments, as to which see the answers to 
questions 13 and 14. In between these 
times, during the court year, at least 
four or five of the seven judges are 
usually in Philadelphia and are in daily 
contact. 

28. Q. Does each judge in practice 
read all the briefs and abstracts in all 
cases ? 


freedom 
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A. Yes, when necessary to under- 
stand the case. The judge to whom the 
case is assigned for the writing of the 
opinion of the court reads all the briefs 
and the record in full, but the others 
read only so much as is necessary for 
them to understand the facts and the 
principles involved. In a well argued 
case, not inherently difficult, less read- 
ing is required on the part of each judge 
than in a difficult or poorly argued ease ; 
in the latter cases the briefs and records 
will ordinarily be read by each judge 
who sat at the argument. 


29. Q. In practice would each con- 
curring judge from his independent 
knowledge of the case be able to write 
an opinion in each ease that would cover 
the issuable questions before reading 
the opinion presented to him? 

A. Not an opinion which would be 
as finished as to the details of the case 
or as generally developed as would be 
the opinion of the judge to whom the 
case had been assigned. He could, how- 
ever, ordinarily write a memorandum 
which would give the main facts in the 
ease and the controlling principles in- 
volved. 

30. Q. Is there any part of truth in 
the prevalent belief that opinions are 
one-man opinions in which others con- 
eur? 

A. So far as the actual written opin- 
ion is concerned, yes; but as to the de- 
cision of the case, no. 

31. Q. How, in practice, is the re- 
sult avoided? 

A. Each judge studies the case prior 
to consultation and discusses it, when 
reached, at the first consultation ; studies 
the opinion when it is written, and 
makes any suggestions or calls for any 
explanation he sees fit; and passes on 
the case finally, at consultation, before 
the decision is announced in the opinion 
filed. 

32. Q. 


bers of 


In what way do the mem- 
the court communicate with 
each other when in chambers or resid- 
ing away from the capital? 


A. Personally with those at hand 
and by mail with those who are not. 

33. Q. How are opinions handled 
after they are written, up to the time 
that they: are delivered ? 

A. A copy is given to each judge, 
who studies it and makes any sugges- 
tions or asks any questions which occur 
to him. Considerable correspondence 
and communications follow the writing 
of an opinion up until the time it is 
passed on at consultation, and copies of 
all letters written are communicated to 
all the members of the court. 

34. Q. Do you think the jurisdic- 
tion of the court should be eut down? 
If so, how? 

A. No, not at present. 

35. Q. Do you favor specialized in- 
termediate courts of appeal to take 
the place of one or more general co- 
ordinate courts of appeal? Why? 

A. No. 

Cc 
CLERICAL HELP 


36. Q. What clerical and other help 
is allowed to each judge by the state? 

A. Each judge is given a certain 
allowance for clerical expenses; this 
covers one stenographer. Each judge 
has, in addition, one tipstaff. The Chief 
Justice has a law secretary. 

37. Q. What clerical and other 
help is used by the judges at their per- 
sonal expense ? 

A. This varies with each individual 
judge. It is not usual for a judge to 
incur any personal expenses for clerical 
or other help. 

38. Q. Do you favor the Referen- 
dary System as outlined in Journal of. 
Am. Jud. Soe. (Dee., 1923), Vol. VII, 
122? 

A. Yes. It is used to some extent in 
this court. The Chief Justice has a law 
secretary, and there is also a librarian 
and an assistant librarian who, to a lim- 
ited extent, perform such’ services for 
the other judges of the court. 

39. Q. Is the reading of cases cited 
ever committed to an assistant? 
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A. Yes, by some judges, but no case 
is ever cited in an opinion without being 
personally verified by the judge. 

40. Q. Is any research work ever 
assigned to an assistant? 

A. The persons mentioned in the an- 
swer to question 38 are often called upon 
to do research work and write briefs 
thereon. 

41. Q. (a) Do you write your own 
syllabi or are they written by the clerk 
of the court or the reporter? 

A. The state reporter writes the syl- 
labi. Some of the judges write the syl- 
labi for their own opinions, and all of 
them go over the syllabi before they are 
finally printed. 

Q. (b) Is any other responsible task 
requiring judgment as to fact or law 
committed to an assistant? 

A. No. 

42. Q. Precisely what work is com- 
mitted to your law clerks or secretaries? 

A. Research work as mentioned 
above and checking up citations. 

D 
PeTITION FOR REHEARING 

43. Q. (a) Do you favor petitions 
for a rehearing? 

A. No. 

Q. (b) How are they disposed of? 

A. The ease is again gone over with 
the petition in mind and the court then 
finally disposes of the matter at one of 
its consultations. 

44. Q. May there be oral argument ? 

A. No arguments are allowed on any 
petition unless asked for by the court. 

45. Q. If a petition states an omis- 
sion or misstatement of fact, does each 

judge check the point for himself, or 
' does he aecept the report of the writer 
of the opinion? 

A.. If in any doubt about it each 
judge checks the point for himself. 

46. Q. If a petition states an omis- 
sion or misunderstanding of a point of 
law, does each judge check the point 
for himself, or does he accept the report 
of the writer of the opinion? 

A. Same answer as in 45. 
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47. (. In what percentage of cases 
are rehearings allowed? 

A. Less than one per cent. 

48. Q. Would it be desirable to en- 
lighten counsel as to the reasons for de- 
nying a petition where omissions of law 
or fact are asserted? If so, by oral an- 
nouncement? By any other method? 

A. If the original opinion is not suffi- 
ciently clear, a supplementary mem- 
orandum may be filed, but this is not 
usual. 

E 
OPINIONS 


49. Q. Is it the practice of the 
court to discuss each point argued? 

A. No. 

50. Q. If not, what is the basis of 
exclusion ? 

A. Ordinarily only those points 
which are controlling are discussed. 
Points which are relevant and actually 
involved in the ease are also included. 
Even though argued, if a point is not 
properly raised by assignments of error 
it is not ineluded. Although argued, 
if not material to the theory of the case, 
the »point is not discussed. 


51. Q. If one error is found, does 
the court examine for other errors? 

A. The court examines for all errors 
if a new trial is ordered and it is likely 
that the question will again come up. 
If it is not probable that an alleged er- 
ror will reeur on the new trial, it is not 
examined. If judgment is given in this 
court only such errors as justify such 
action are examined. 

52. Q. What is the average page 
length of opinions? skank 

A. Five pages. 

53. Q. Does the court deliver mem- 
orandum opinions? If so, to what ex- 
tent? 

A. The court delivers ‘‘ per curiam’’ 
opinions which are written by the Chief 


Justice or the justice who presided at 


the argument. 
About 15 per cent of the opinions are 
per curiams. 
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D4. Q. Does your statute require a 
written opinion ? 

A. In ease of reversals, and in other 
eases where the majority of the court 
deem it necessary. 

55. Q. Would it be feasible to de- 
liver oral opinions in eases of no value 
as precedent? 

A. It is not done with us, but it 
would be entirely feasible, in many 
‘ases, thus to dispose of them immedi- 
ately after argument. 

56. Q. What percentage of your 
cases lay down new law? 

A. Impossible to answer this. 

57. Q. Would it be practicable by 
rule to prevent the citation of opinions 
delivered but not for publication? 

A. No. 

58. Q. If so, would such a rule in 
practice prevent the publication of such 
opinions? 

A. (No answer.) 

59. Q. Have you the impression 
that opinions in general are too lengthy ? 

A. Yes. 

60. Q. Do you have a style-book for 
the form of opinions? 

A. No. 

60-A. Q. Do you hear a consider- 
able number of eases before writing 
opinions? 

A. Not too many to constantly keep 
work approximately up to date. 

F 
GENERAL 

61. Q. What feature of practice in 
which the attorney functions, is the 
weakest in producing just and speedy 
results? 

(No answer.) 


62. Q. What feature of practice in 
which the attorney functions is the best 
in producing just and speedy results? 

(No answer.) 

63. Q. What feature of judicial 
method is the weakest in procuring just 
and speedy results? 

(No answer. ) 

64. Q. What feature of judicial 
method is the best in producing just and 
speedy results? 

(No answer.) 

65. Q. If appellate practice were 
to be made over, what in the way of ma- 
chinery or method would improve it? 

A. This depends on the court and its 
present rules and methods. In Penn- 
sylvania, we constantly seek for im- 
provement and do not hesitate to adopt 
new methods. 

66. Q. Do you favor the practice 
which prevails in some states of trying 
equitable cases de novo in the Supreme 
Court, all testimony objected to on the 
record being admitted subject to objee- 
tion? : 

A. No. 


_ 


67. Q. What original jurisdiction 
has your court? Do you think such 
jurisdiction could be profitably ex- 
tended? 

A. ‘‘In eases of injunction where a 
corporation is the party defendant, of 
habeas corpus, of mandamus to courts 
of inferior jurisdiction, and of quo 
warranto as to all officers of the Com- 
monwealth, whose jurisdiction extends 
over the State.’’ To extend this juris- 
diction would require a constitutional 
amendment. 
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